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UNI TED STATES TAX COURT

THOVAS H. AND JANICE J. SCROGGE NS, Petitioners v.
COWMM SSI ONER OF | NTERNAL REVENUE, Respondent

Docket No. 13023-09. Filed May 18, 2011

R i ssued a notice of deficiency determ ning
deficiencies in Ps’ Federal incone tax and accuracy-rel ated
penal ti es pursuant to sec. 6662(a), |I.R C, for Ps’ 2004,
2005, and 2006 tax years. The tax deficiencies relate
primarily to a dispute as to petitioner husband s tax
resi dence.

Held: Ps are liable for a portion of each deficiency
to the extent deci ded herein.

Hel d, further: Ps are liable for the applicable
accuracy-rel ated penalties.

Louis Samuel, for petitioners.

Eugene Kim for respondent.
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MEMORANDUM FI NDI NGS OF FACT AND OPI NI ON

WHERRY, Judge: This case is before the Court on a petition
for redetermnation of petitioners’ liabilities for incone tax
and accuracy-rel ated penalties for 2004, 2005, and 2006 as
determ ned by respondent. After a concession by respondent,?! the
issues left for decision are:

(1) Whether petitioner husband’ s tax honme is in Georgia or
Cal i forni a;

(2) whether petitioners are entitled to deductions clained
on Schedule C, Profit or Loss from Business, for | ease expenses
of $7,583, $6,986, and $7,787 for the 2004, 2005, and 2006 tax
years, respectively;

(3) whether petitioners are entitled to Schedule C
deductions for car and truck expenses of $4,580, $6,137, and
$7,985 for the 2004, 2005, and 2006 tax years, respectively;

(4) whether petitioners are entitled to Schedule C
deductions for travel expenses of $3,220, $62, 120, and $62, 040
for the 2004, 2005, and 2006 tax years, respectively;

(5) whether petitioners are entitled to Schedule C
deductions for nmeals and entertai nnent expenses of $4,110 and

$9,570 for the 2005 and 2006 tax years, respectively;

!Responded conceded that petitioners did not receive any
unreported Schedule C “Gross Receipts or Sales” during the 2004,
2005, and 2006 taxabl e years.
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(6) whether petitioners are entitled to deductions cl ai ned
on Schedule A, Item zed Deductions, of $37,290 for the 2004 tax
year; 2 and

(7) whether petitioners are liable for section 6662(a)
accuracy-rel ated penalties for the 2004, 2005, and 2006 tax
years. 3

FI NDI NGS OF FACT

Sonme of the facts have been stipulated, and the stipulation
of settled issues, the stipulated facts, and the acconpanyi ng
exhi bits are hereby incorporated by this reference. At the tinme
petitioners filed their petition, petitioner husband (M.
Scroggins) resided in California and petitioner wfe (M.
Scroggins) resided in Georgia. Petitioners did not testify at
trial, and the only evidence submtted in this case consists of

the stipulated facts and exhi bits.

2Petitioners did not contest respondent’s $38,586 adjustnent
of Schedul e A deductions except for the $37,290 portion thereof
relating to petitioner husband’ s tax home. Therefore, we deem
t hose adj ustnments unconnected with petitioner husband s tax hone
conceded. See Levin v. Comm ssioner, 87 T.C 698, 722-723 (1986)
(citing Rule 142(a) for the proposition that because “petitioners
have made no argunment with respect to * * * deductions clained
* * * [ they] are deened to have conceded their
nondeductibility”), affd. 832 F.2d 403 (7th Gr. 1987).

SAIl section references are to the Internal Revenue Code of
1986 (Code), as amended and in effect for the tax years at issue,
and all Rule references are to the Tax Court Rules of Practice
and Procedure.
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Petitioners filed joint Fornms 1040, U.S. Individual |ncone
Tax Return, for the 2004, 2005, and 2006 tax years, listing M.
Scroggi ns’ occupation as “Mdical Consultant” and Ms. Scroggins’
occupation as “Civil Service”. Petitioners, on the Fornms 1040,
both indicate their hone is in Warner Robins, Georgia.
Petitioners filed California nonresident income tax returns for
the 2004, 2005, and 2006 tax years and CGeorgi a individual incone
tax returns for the 2004, 2005, and 2006 tax years.

According to M. Scroggins’ bank records, M. Scroggins
banked at Robins Federal Credit Union of WArner Robins, Ceorgia,
t hr oughout 2004 and used automatic teller machines (ATMs) in
Florida from January through March 2004. Those records show t hat
M. Scroggins used ATMs in California exclusively for the rest of
2004. M. Scroggins’ whereabouts are further explained by his
2004 Fornms W2, Wage and Tax Statenent. In 2004 M. Scroggins
received Forms W2 from Hunti ngton Beach Hospital in Huntington
Beach, California, Crestview Hospital Corporation in Crestview,
Florida, and Valley Presbyterian Hospital in Van Nuys,

Cal i forni a.

M. Scroggins’ 2005 ATM banki ng activities denonstrate that
he was primarily in California. Not once did M. Scroggins use
an ATMin Georgia. For the 2005 tax year M. Scroggins received
a Form 1099-M SC, M scel | aneous I ncone, from Valley Presbyterian

Hospital in Van Nuys, California. M. Scroggins’ ATM banki ng
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activities reflect that he was primarily in California in 2006;
however, from February 12 through 14, 2006, two transactions
occurred in Georgia. M. Scroggins received Fornms 1099-M SC i n
2006 from Novia Solutions LNC in Poway, California, and Valley
Presbyterian Hospital in Van Nuys, California.
M. Scroggins | eased an apartnment fromArroyo Villa
Apartnments in Thousand Oaks, California, fromJune 4, 2004,
t hrough January 31, 2008, in rental periods of 6 nonths.
Ms. Scroggins’ bank records show that she was primarily in
Georgi a throughout 2004, 2005, and 2006.
On March 10, 2009, respondent issued petitioners a statutory
notice of deficiency determ ning incone tax deficiencies of
$12, 657, $33,300, and $34, 725 and section 6662(a) accuracy-
rel ated penalties of $2,531, $6,660, and $6, 945 for the 2004,
2005, and 2006 tax years, respectively. Petitioners tinely filed
a petition wwth this Court on May 29, 2009. A trial was held in
Los Angeles, California, on June 14, 2010.
OPI NI ON

Burden of Proof

The Comm ssioner’s determ nation of a deficiency is presuned
correct, and the taxpayer bears the burden of proving that the

determnation is inproper. See Rule 142(a); Welch v. Helvering,

290 U. S 111, 115 (1933). However, pursuant to section

7491(a) (1), the burden of proof as to a factual issue that
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affects the taxpayer’s tax liability may be shifted to the

Comm ssioner. This occurs where the “taxpayer introduces

credi ble evidence with respect to * * * such issue”, and the

t axpayer has, inter alia, conplied with substantiation

requi renents pursuant to the Code and “maintained all records
required under this title and has cooperated with reasonabl e
requests by the Secretary for wtnesses, information, docunents,
meetings, and interviews”. Sec. 7491(a). Petitioners did not
argue that the burden should shift, and they failed to maintain
required records or conply with the substantiati on and
cooperation requirenents. Accordingly, the burden of proof
remai ns on petitioners.

1. Expense Deducti ons

A. CGeneral Rul es

Deductions are a matter of |egislative grace, and the
t axpayer must naintain adequate records to substantiate the
anounts of their incone and entitlenent to any deductions or
credits clained. Sec. 6001 (the taxpayer “shall keep such

records”); INDOPCO, Inc. v. Conm ssioner, 503 U S. 79, 84 (1992);

sec. 1.6001-1(a), Incone Tax Regs.

Section 162(a) authorizes a deduction for “all the ordinary
and necessary expenses paid or incurred during the taxable year
in carrying on any trade or business”. A trade or business

expense is ordinary for purposes of section 162 if it is normnal
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or customary within a particular trade, business, or industry,
and is necessary if it is appropriate and hel pful for the

devel opnent of the business. Conm ssioner v. Heininger, 320 U. S.

467, 471 (1943); Deputy v. du Pont, 308 U.S. 488, 495 (1940). In

contrast, “personal, living, or famly expenses” are generally
nondeducti ble. Sec. 262(a).

In certain circunstances, the taxpayer nust neet specific
substantiation requirenents to be allowed a deduction under
section 162. See, e.g., sec. 274(d). The hei ghtened
substantiation requirenments of section 274(d) apply to: (1) Any
travel i ng expense, including neals and | odgi ng away from hone;
(2) any itemwth respect to an activity in the nature of
entertai nment, anusenent, or recreation; (3) any expense for
gifts; or (4) the use of “listed property”, as defined in section
280F(d) (4), including any passenger autonobil es.

In order to deduct such expenses, the taxpayer nust
“substanti ate by adequate records or by sufficient evidence
corroborating the taxpayer’s own statenent”: (1) The anount of
t he expense or other item (2) the tine and place of the travel,
entertai nment, anusenent, recreation, or use of the property; (3)
t he busi ness purpose of the expense or other item and (4) the
busi ness relationship to the taxpayer of the persons entertained

or receiving the described gift. Sec. 274(d).
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To satisfy the adequate records requirenent of section 274,

a taxpayer nust nmaintain records and docunentary evidence that in

conbi nation are sufficient to establish each elenent of an

expenditure or use. Sec. 1.274-5T(c)(1) and (2), Tenporary

I ncone Tax Regs., 50 Fed. Reg. 46016-46017 (Nov. 6, 1985).

Al t hough a cont enporaneous |og is not required, corroborative

evi dence created at or near the tine of the expenditure to

support a taxpayer’s reconstruction “of the elenents * * * of the

expenditure or use nust have a high degree of probative value to

el evate such statenment” to the level of credibility of a

cont enpor aneous record. Sec. 1.274-5T(c)(1), Tenporary |ncone

Tax Regs., supra.

B. M. Scroqggins’ Tax Honme

Most of the issues in this case stemfromrespondent’s
determ nation that M. Scroggins’ tax honme was in California for
the years at issue. |In order to deduct travel expenses,
petitioners must show that M. Scroggins’ expenses are ordinary
and necessary, that he was away from honme on busi ness when he
i ncurred the expense, and that the expense was incurred in

pursuit of a trade or business. See sec. 162(a)(2); Comm ssioner

v. Flowers, 326 U S. 465, 470 (1946). daimng that M.
Scroggi ns’ tax hone was in CGeorgia, during the extended period he
worked in California, petitioners deducted al nost all of the

living expenses he incurred for the 3 years at issue.
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The expenses in dispute were not incurred while M.

Scroggins was away fromhis tax hone. All three conditions

di scussed above nust be satisfied for a taxpayer to be entitled

to the deduction. Conmm ssioner v. Flowers, supra at 470.

Commuti ng expenses “are not considered as busi ness expenses and
are not deductible”. Id.

This Court has interpreted a taxpayer’s “honme” under section
162 to nmean his principal place of enploynent and not where his

personal residence is |located. Mtchell v. Conm ssioner, 74 T.C.

578, 581 (1980); Daly v. Conmm ssioner, 72 T.C 190, 195 (1979),

affd. 662 F.2d 253 (4th Gr. 1981). However, we have al so
recogni zed an exception to this general rule in situations where
the taxpayer is away fromhis hone on a tenporary rather than

indefinite or permanent basis. Peurifoy v. Conm ssioner, 358

US 59, 60 (1958). Petitioners assert that M. Scroggins falls
within this exception.

When a taxpayer seeks enploynment away from his personal
resi dence, the Court of Appeals for the Ninth Crcuit, to which

this case is appealable, in Neal v. Conm ssioner, 681 F.2d 1157

(9th Cr. 1982), affg. T.C Meno. 1981-407, explicitly adopted

the foll ow ng reasoning fromKasun v. United States, 671 F.2d

1059, 1061 (7th Gr. 1982):

VWiile it is assuned that a person wll live near the
pl ace of enploynent, it is not reasonable to expect
people to nove to a distant |ocation when a job is
foreseeably of limted duration. |If, on the other
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hand, the prospect is that the work will continue for

an indefinite or substantially long period of tinme, the

travel expenses are not deducti bl e.

M. Scroggins was enpl oyed exclusively in California, with
t he exception of a short stint in Florida, for all of the years
at issue.* It was reasonably known to M. Scroggins that he
woul d be enployed for a very long tine away from CGeorgi a.
Petitioners’ pretrial nmenorandum admts that the type of work
whi ch M. Scroggins engaged in was highly specialized and “[i]t
was not that this type of work was very limted in Warner Robins
and the surrounding areas, it was that this type of work did not
exist in that area and he could only find enploynment or work in
his specialty in other |ocations that contained | arge hospitals
with large operating roons.” Therefore we find that it was not
“very likely that * * * [M. Scroggins’'] stay away from hone wl |

be short” and conclude that M. Scroggins’ tax hone was in

California. See Harvey v. Conmm ssioner, 283 F.2d 491, 495 (9th

Cr. 1960), revg. and remanding 32 T.C 1368 (1959).
Further, M. Scroggins “had no business reason for his tax

home to be in [Georgial].” Mnick v. Conm ssioner, T.C Meno.

2010-12. M. Scroggins’ decision to keep his famly at their

previ ously established residence is notivated by personal reasons

‘W& need not separately determ ne whether, as may be the
case, M. Scroggins was away from honme while he was working in
Florida and therefore possibly allowed to deduct those traveling
expenses, because as di scussed below, petitioners did not present
any evidence to substantiate any of the expenses incurred.
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since he “has no business ties to the area of that residence and
* * * the prospects for enploynent in his chosen profession are

better away fromthe area than in it.” Mnick v. Conmm ssioner,

supra (citing Tucker v. Conmm ssioner, 55 T.C. 783, 786-787

(1971)).

Al t hough petitioners’ counsel explained that Ms. Scroggins’
enpl oynment was nontransferable, requiring her to remain in
Ceorgia, this contention is not dispositive. The travel expense
deductions in question were not incurred in her business

activities. See Mnick v. Comm ssioner, supra. Were spouses

have careers in different |ocations, “Each nust independently
satisfy the requirenent that deductions taken for travel expenses
incurred in the pursuit of a trade or business arise while he or

she is away fromhone.” Hantzis v. Conm ssioner, 638 F.2d 248,

254 n.11 (1st Cir. 1981), revg. T.C. Meno. 1979-299.

Because we have found that M. Scroggins’ tax home was in
California for the years at issue, he is not entitled to deduct
any of his personal expenses for |lodging or neals while in
California.® Petitioners are also not entitled to deduct M.

Scroggins’ commuting costs in California. W note that generally

SPetitioners’ counsel places great enphasis on the fact that
the States of California and Georgia accepted their State tax
returns as filed. W remnd petitioners’ counsel that this Court
is concerned with the Federal tax laws and not State tax issues.
See, e.g., Linton v. United States, 630 F.3d 1211, 1220, n.7 (9th
Cr. 2011) (*“Of course, though necessarily infornmed by state | aw,
federal law is not beholden to the technicalities of state law in
assessing federal tax liability.”).
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t axpayers may not “deduct the daily cost of commuting to and from
wor k, as such expense is considered to be personal and

nondeducti ble.” Brockman v. Commi ssioner, T.C Meno. 2003-3

(citing Comm ssioner v. Flowers, 326 U S. at 473-474).

C. Schedul e C Deductions for Lease Expenses, Car and Truck
Expenses, O her Travel Expenses, Mals and
Ent er t ai nnent

Even assum ng arguendo that M. Scroggins’ tax home was in
Ceorgia, the result would be no different. Petitioners have
failed to neet their burden of substantiation with respect to al
of the expense deducti ons.

The hei ghtened or strict substantiation requirenments of
section 274(d), discussed above, apply to travel expenses and
meal s and entertai nnent expenses. Al of the disallowed expense
deductions seemto be fromM. Scroggins’ stay in California or
for meals and entertainment.® To satisfy section 274(d)
petitioners nmust present sufficient evidence in addition to
testinmony to satisfy the three aspects of this requirenent: (1)
The anount, (2) the time and place, and (3) the business purpose
of each expenditure. See sec. 1.274-5T(b), Tenporary |ncone Tax
Regs., 50 Fed. Reg. 46014-46015 (Nov. 6, 1985). “Congress has
chosen to inpose a rigorous test of deductibility in the area of
travel expenses. Each of the foregoing el enents nmust be proved

for each separate expenditure. General vague proof, whether

®Because petitioners did not testify, we sinply do not know
what the deductions were for.
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of fered by testinony or docunentary evidence, wll not suffice.”

Smth v. Comm ssioner, 80 T.C 1165, 1171-1172 (1983). Evidence

whi ch is vague or significantly inconplete is not credible.

Harris v. Commi ssioner, T.C Meno. 2010-248. Petitioners did not

testify, there are alnost no receipts in evidence, and there is
absolutely no explicit explanation of the business purpose of any
of the expenditures.” In fact petitioners’ opening brief

candi dly acknow edges that “husband-petitioner cannot
substantiate his travel expense while away from hone on

busi ness.” GCeneral statenents regarding his California work and
CGeorgia hone are not sufficient under section 274.

In his opening brief, petitioners’ counsel contended that
certain listed “away from honme expenses while on business are
considered to be both reasonable and accurate”. These estimates
of the costs of M. Scroggins stays in notels, utilities, neals,
and m | eage were asserted w thout submtting any additi onal
evidence to confirmthe anount of the expenses. W are
especially perplexed given this Court’s warning at trial about
section 274 and the regul ations there under regarding travel

expenses. Petitioners have failed to neet their burden of

"While petitioners did include a few nonthly statenents for
M. Scroggins’ American Express bill for 2005 with highlighted
charges to Delta Airlines, we do not know where these trips were
to or whether they were business or personal. Petitioners also
included a letter fromArroyo Villa Apartnments listing the dates
and anounts charged during M. Scroggins’ tenancy.
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substantiation with respect to all of the disputed expense
deduct i ons.

D. Schedul e A Item zed Deducti ons

Wth their 2004 tax return, petitioners included Schedule A
listing total deductions of $54,438, consisting in principal
part, for this year only, of $40,730 under “SEE FORM 2106/ 2106-
EZ”. On Form 2106-EZ, Unrei nbursed Enpl oyee Busi ness Expenses,
petitioners listed $37,290 under “Travel expense while away from
home overni ght, including |odging, airplane, car rental, etc.”
Respondent disal |l owed $38, 586 of the Schedul e A deductions. Once
agai n, because M. Scroggins’ tax honme was in California for the
years at issue and petitioners did submt sufficient evidence to
substanti ate these expenses, they are not entitled to the
di sal | oned deducti on.

[11. Section 6662(a) Penalties

Respondent determ ned that petitioners are liable for
section 6662(a) accuracy-related penalties for their 2004, 2005,
and 2006 tax years. Pursuant to section 7491(c), the
Comm ssi oner has the burden of production with respect to a
taxpayer’s liability for a penalty and is, therefore, required to
“conme forward with sufficient evidence indicating that it is
appropriate to i npose the relevant penalty.” See Hi gbee v.

Comm ssioner, 116 T.C 438, 446 (2001); see also Swain v.

Comm ssioner, 118 T.C 358, 364-365 (2002). However, “once the
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Comm ssi oner nmeets his burden of production, the taxpayer nust
conme forward wth evidence sufficient to persuade a Court that
the Comm ssioner’s determnation is incorrect.” Hi gbee v.

Conmi ssi oner, supra at 447.

Subsection (a) of section 6662 inposes an accuracy-rel ated
penalty of 20 percent of any underpaynent that is attributable to
causes specified in subsection (b). Respondent asserts two
causes justifying the inposition of the penalty: A substanti al
under statenent of incone tax and negligence. Sec. 6662(b)(1) and
(2).

There is a “substantial understatenment” of incone tax for
any tax year where the anmount of the understatenent exceeds the
greater of (1) 10 percent of the tax required to be shown on the
return for the tax year or (2) $5,000. Sec. 6662(d)(1)(A).
“[NJegligence” is “any failure to nake a reasonable attenpt to
conply with the provisions of this title” (i.e., the Internal
Revenue Code). Sec. 6662(c). Under caselaw, “‘Negligence is a
| ack of due care or the failure to do what a reasonabl e and
ordinarily prudent person would do under the circunstances.’”

Freytag v. Comm ssioner, 89 T.C 849, 887 (1987) (quoting

Marcello v. Conmm ssioner, 380 F.2d 499, 506 (5th Gr. 1967),

affg. on this issue 43 T.C. 168 (1964) and T.C. Menon. 1964-299),

affd. 904 F.2d 1011 (5th Gr. 1990), affd. 501 U.S. 868 (1991).
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There is an exception to the section 6662(a) penalty when a
t axpayer can denonstrate: (1) Reasonabl e cause for the
under paynment and (2) that the taxpayer acted in good faith with
respect to the underpaynent. Sec. 6664(c)(1l). Regulations
promul gat ed under section 6664(c) provide that the determ nation
of reasonabl e cause and good faith “is nmade on a case-by-case
basis, taking into account all pertinent facts and
circunstances”. Sec. 1.6664-4(b)(1), Incone Tax Regs.

Respondent net his burden of production under both causes,
and petitioners did not testify at trial to address the section
6662(a) penalties. Petitioners presented no evidence that they
had reasonabl e cause for any portion of any underpaynent. See

Basile v. Conm ssioner, T.C Menop. 2005-51 (“Because petitioners

did not contest the additions to tax or penalties in the
petitions, they are deened conceded.” (citing Rule 34(b)(4) and

Swai n v. Comm ssioner, supra)).® Petitioners, while contesting

8At trial petitioners’ attorney stated that “Petitioners do
not prepare their own returns, and neither M. or Ms. Scroggins
has any accounting experience or booking experience or anything
like that, they rely solely on the advice of the preparer”
Wil e good-faith reliance on professional advice may provide a
basis for a reasonabl e cause defense, w thout petitioners’
explanation this Court cannot determ ne whether: Al relevant
facts were provided to the preparer; whether reasonabl e cause
exi sted; or whether petitioners reasonably and actually relied,
in good faith, on a preparer. See Freytag v. Conm ssioner, 89
T.C. 849, 888 (1987), affd. 904 F.2d 1011 (5th G r. 1990), affd.
501 U. S. 868 (1991); sec. 1.6664-4(b)(1), Incone Tax Regs.
Further, we have “found reliance to be unreasonable where a
t axpayer clainmed to have relied upon an i ndependent advi ser
because the adviser either did not testify or testified too

(continued. . .)
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the penalties, have never specifically pleaded that there was
reasonabl e cause for any negligence or substantial understatenent

of income tax. In any event, petitioners have not net the

applicable three-part test of Neonatol ogy Associates, P. A v.

Commi ssioner, 115 T.C. 43, 99 (2000), affd. 299 F.3d 221 (3d Cr

2002) and, therefore, have not established reasonabl e cause for
any all eged negligence or substantial understatenent of incone
t ax.

The Court has considered all of petitioners’ contentions,
argunents, requests, and statenents. To the extent not discussed
herein, we conclude that they are neritless, noot, or irrelevant.

To reflect the foregoing,

Deci sion will be entered

under Rul e 155.

8. ..continued)
vaguely to convince us that the taxpayer was reasonable in
relying on the adviser’s advice”. Swanson v. Conmm ssioner, T.C
Meno. 2009-31; see also Heller v. Comm ssioner, T.C. Mno. 2008-
232 (“there [was] no evidence in the record as to the specific
nature of * * * [the professional’s] advice”), affd. 403 Fed.
Appx. 152 (9th Cir. 2010). Petitioners’ failure to introduce
evi dence “which, if true, would be favorable to [thenm], gives
rise to the presunption that if produced it would be
unfavorable”. Wchita Termnal Elevator Co. v. Conm ssioner, 6
T.C 1158, 1165 (1946), affd. 162 F.2d 513 (10th G r. 1947).




